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NOTE
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In preparing any country program or strategy, financing any project, or by making any
designation of or reference to a particular territory or geographic area in this document, the
Asian Development Bank does not intend to make any judgments as to the legal or other status
of any territory or area.
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I.

BACKGROUND

1.
A request for a compliance review of the Mundra Ultra Mega Power Project in India
(Appendix 1) was forwarded by the complaint receiving officer to the Compliance Review Panel
(CRP) on 17 October 2013. In accordance with the Accountability Mechanism Policy (2012) and
its operational procedures,1 the CRP initially assessed the complaint and determined that it fell
within the mandate of the compliance review function.
2.
Subsequently, on 25 October 2013, the CRP forwarded the complaint to Management
with a copy to the Board Compliance Review Committee (BCRC), and requested that a
response to the complaint be submitted to the CRP by 26 November 2013. The CRP also
informed the private sector borrower, Coastal Gujarat Power Limited (CGPL), and the Board
member representing India about the receipt of the complaint.
3.
This report summarizes the CRP’s findings on its determination of the eligibility of the
case for compliance review.
II.

DESCRIPTION OF THE PROJECT

4.
The project involves the construction, operation, and maintenance of a coal-fired power
plant with a total production capacity of 4,000 megawatts (MW) on a build–own–operate basis
near Tundawanda village, Mundra Taluka, Kutch district, in the Indian state of Gujarat. The
power plant, with its five 800 MW units, is among the ultra-mega-power projects (UMPPs)
planned by the Government of India to meet electricity supply needs in Gujarat, Maharashtra,
Punjab, Haryana, and Rajasthan. The plant uses supercritical technology—it is one of the first
private sector generators in India to do so—and is expected to be more environment friendly
than conventional subcritical generating units. The $450 million loan to CGPL from the ordinary
capital resources of the Asian Development Bank (ADB) is without government guarantee and
is administered in ADB by the Private Sector Operations Department (PSOD). Of that amount,
$200 million is syndicated to the Export–Import Bank of Korea (KEXIM) through a risk
participation agreement. On 21 March 2013, the project was fully commissioned when the last
unit reached commercial operation. Currently, the project serves 2% of India’s power needs. It
supports India’s goal of “Power for All” by 2012. The project is located next to the Adani power
plant, which at full capacity operates at 4,620 MW and was commissioned between 2009 and
2012.
III.

THE COMPLAINT

5.
The complaint was filed by Bharat Patel, general secretary of Machimar Adhikar
Sangharsh Sahatan (MASS, the Association for the Struggle for Fishworkers’ Rights) and two
MASS members, Gajendrasinh Bhimaji Jadeja and Harun Salemamad Kara.2 The complaint
itemized the harm allegedly done by the project to the affected persons’ livelihood, health, and

1
2

ADB. 2012. Accountability Mechanism Policy. Manila; and ADB. 2012. Operations Manual on Accountability
Mechanism (Section L1: Bank Policies and Operational Procedures), issued on 24 May). Manila.
A similar complaint signed by Mr. Kara and three others was lodged by the same organization with the compliance
advisor ombudsman of the International Finance Corporation. Though Mr. Jadeja referred to himself as a member
of MASS in the complaint filed with the CRP, he told the CRP mission that he was a farmer and a directly affected
person but not a member of MASS.
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environment, and attributed it to ADB’s failure to adhere to its operational policies and
procedures on environmental and social safeguards.
6.

The three complainants did not ask the CRP to keep their identities confidential.

7.
The complainants alleged that, owing to ADB’s noncompliance with its policies and
procedures for environmental and social safeguards, the project has caused the following direct
and material harm:
(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)
(x)
(xi)
(xii)

Failure to conduct free, prior, broad, and meaningful consultations with
communities, which prevented adequate exercise of the basic right to information
and participation;
Deeply flawed social and environmental impact assessments;
Significant and irreversible loss of livelihood of fisherfolk;
Inaccessibility of fishing grounds;
Lack of employment of locals;
Impact on horticulture;
Impact on groundwater;
Labor issues and social unrest;
Destruction of mangroves;
Absence of cumulative impact studies;
Ash contamination and health issues; and
Risk to children’s health.
IV.

MANAGEMENT’S RESPONSE

8.
In its response to the complaint on 26 November 2013 (Appendix 2), ADB Management
addressed the issues raised by the complainants. The CRP considered the details provided in
the Management’s response in assessing the evidence of noncompliance and related harm
presented in section V (A and B) below.
V.

ELIGIBILITY

9.
The complaint gave adequate information for determining whether the complaint is within
the mandate of the compliance review function of the Accountability Mechanism Policy (2012).
The CRP reviewed the complaint, the Management’s response to the complaint, and relevant
documents; interviewed the complainants, representatives of CGPL and relevant government
officials during the eligibility mission to India; and visited some affected areas.
10.
According to the Accountability Mechanism Policy (2012), para. 138(i), any two or more
people in a borrowing country where the ADB-assisted project is located, can file a complaint,
who are directly, materially and adversely affected. For a complaint to be considered eligible for
compliance review, para. 179 of the policy states that “[the] CRP must be satisfied that (i) there
is evidence of noncompliance; (ii) there is evidence that the noncompliance has caused, or is
likely to cause, direct and material harm to project-affected people; and (iii) the noncompliance
is serious enough to warrant a compliance review.”
11.
Under the Accountability Mechanism Policy (2012), a compliance review has two stages.
Eligibility is determined in the first stage. A request that is determined to be eligible proceeds to
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the second stage, involving a full investigation. In both stages, the CRP is required to address
much the same issues enumerated in para. 10 above. The policy does not provide guidance on
the weight of evidence required for an eligibility determination. But consideration of the scheme
of the Accountability Mechanism Policy (2012) makes it clear to the CRP that what is required at
the eligibility stage is adequate (prima facie) evidence to establish the three elements set out in
para. 10 above to warrant further investigation. It is important to note that the CRP’s
determination of eligibility is based on prima facie evidence, as full evidence would require more
extensive work during the post–eligibility investigation phase.
A.

Evidence of Noncompliance

12.

Prima facie evidence for noncompliance has been established for the areas listed below.
(i)

Insufficient public consultations. Public consultation requirements are
stipulated in ADB’s Environment Policy (2002), paras. 61, 63, and 64, and
Operations Manual, section F1/OP, paras. 4, 9, and 11. In addition to the public
hearing in Mundra to assess the project’s social and environmental impact
(16 September 2006), public consultations were held in some villages within a
radius of 10 kilometers (km) of the power plant. But not all affected villages were
consulted, as the project-affected areas had probably not been appropriately
defined (see 12[ii] below). Moreover, about 80 families living in Tragadi bander3
(in the immediate vicinity of the current outfall channel of the CGPL plant) during
the non-monsoon season (about 8–9 months in a year) were not consulted
during the preparation of the environmental impact assessment.

(ii)

Definition of project-affected area. It is probable that the project affected area
(“area of influence”) has been inappropriately defined. An area within a 10 km
radius of the CGPL plant was defined as the area impacted. Instead, with respect
to air pollution impacts, the project’s area of influence should have been defined
based on a dispersion model of air emissions. With respect to marine impact, the
project’s area of influence should have been based on the affected areas
determined based on a dispersion model of the cooling water and other
wastewater discharges from the CGPL plant. The project affected area was
defined without the use of dispersion modeling.

(iii)

Environmental standards and emission levels. For ADB-supported projects,
the environmental standards and emission levels are stipulated in ADB’s
Environment Policy, para. 62, and Operations Manual, section F1/OP, para. 25.
Both documents require the use of standards and approaches laid out in the
World Bank’s Pollution Prevention and Abatement Handbook (PPAH) of 1999.
(a)

3

Cooling water discharge. For new thermal power plants, PPAH requires
that the temperature increase of the cooling water discharge over the
ambient air water temperature does not exceed 3 0C. The CGPL power
plant operates with a Gujarat Pollution Control Board (GCPB) permit
which allows discharge of the cooling water at a maximum temperature
increase of 5 0C above the ambient water temperature. Representatives
of CGPL confirmed that the increase of the discharge water temperature

Bander implies a port or harbor. In the present context, this relates to a place near the seashore where the migratory
fisher people live for about 8 to 9 months in a year.
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exceeds the 3 0C specified in the PPAH. The company is presently
seeking an amendment of the GPCB permit for a more lenient cooling
water discharge requirement which would allow a maximum discharge
water temperature up to 7 0C above the ambient water temperature. The
CGPL plant is currently discharging cooling water at a higher temperature
increase than that allowed by ADB standards.

(iv)

(b)

Air emission standards. The summary environmental impact
assessment (SEIA) contains some irrelevant and incomplete information
about the standards to be applied. Information provided to comply with
India’s emission standards for particulate matter, sulfur dioxide, and
nitrogen oxides for power plants with a production capacity of less than
800 MW and those that burn fuels other than coal is irrelevant to this
project. Information about ADB’s requirements for air emissions based on
the PPAH is incomplete regarding sulfur dioxide emissions and partially
irrelevant for nitrogen oxide emissions. Given the confusion of information
about standards, it is likely that the basis for compliance with ADB air
emission requirements was not appropriately established.

(c)

Ambient air quality standards. Insufficient due diligence may have been
exercised in the selection of pollutant parameters for air dispersion
modeling. Although respirable particulate matter less than or equal to
10 microns (PM 10) appears to be a critical pollutant parameter in
predicting harm to human health and the environment from coal-fired
power plant projects, the SEIA did not include any standards for this
pollutant parameter from India’s National Ambient Air Quality Standards
(NAAQS) (1994). Therefore, the SEIA conclusion that the CGPL plant
does not significantly affect air quality may well be wrong.

Cumulative impacts. The Environment Policy (2002) Policy para. 61 and OM
Section F1/OP para. 4 stipulate that an “important consideration in preparing the
environmental assessment includes assessing induced, indirect and cumulative
impacts and assessing their significance”.
(a)

Cumulative impacts of air emissions. The cumulative air emissions
impact analysis presented in the SEIA lack consideration for (1) the most
critical pollutant parameter RMP-10; and (2) the operation of the adjacent
Adani power plant operating with all of its five units at full capacity of 4620
MW. The cumulative assessment only considered incremental air
pollutant concentration based on the Adani power plant operating with
two of its units (660 MW). Had the cumulative assessment been based on
the Adani plant operating at full capacity, ambient levels of RPM-10
concentrations could have been found to exceed the NAAQS for RPM-10,
indicating adverse human health and possibly environmental impacts.

(b)

Cumulative impact of wastewater discharge. The cumulative impact of
wastewater discharge from the CGPL and Adani power plants on marine
life was not assessed.
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B.

(v)

Evaluation of Alternatives. The original Environmental Clearance of the
Ministry of Environment and Forests (MoEF) dated 2 March 2007, stipulated that
a “closed cycle (i.e. closed-loop) cooling system with cooling towers shall be
adopted.” The requirement for a closed-loop cooling system was subsequently
changed. The altered provision dated 5 April 2007 by MoEF required a “suitable
system” which should not discharge water with a temperature that would exceed
7 0C above the ambient temperature of the receiving water body. It is not clear
whether ADB conducted appropriate due diligence of the evaluation of the
project’s cooling system alternatives (once through versus closed-loop),
considering the impacts on the sensitive ecological terrestrial and marine
biological environments as well as the livelihood of the fisher-folks living in the
vicinity.4

(vi)

Environmental baseline assessment. The social and environmental impact
assessment appears flawed and ADB staff appear to have exercised inadequate
due diligence in reviewing the description of the project area. The project area is
characterized as “not ecologically sensitive.” The ADB Rapid Assessment
Checklist for screening environmentally sensitive areas includes “wetland,
mangrove, estuarine, and bay” areas among other.

Has Noncompliance Caused Material Harm or Is It Likely to Cause Such Harm?

13.
There is prima facie evidence that possible noncompliance has caused, or is likely to
cause, material harm.

4

(i)

Harmful effects of the cooling system on the environment and the fish
harvest. The construction of an open-discharge system, rather than a
closed-loop cooling system, has substantively affected the environment. It is very
likely that the discharge of a large quantity of hot cooling water at a temperature
substantially above the ambient water temperature has had a negative impact on
the fish population. The construction of the cooling-water outfall channel has
adversely affected some fish-breeding grounds, as well as fishing activities that
were previously practiced along the 250-meter width of the outfall channel and in
the area of the hot cooling-water mixing zone. Fisherfolk working close to the
plant say that the quantity of fish harvested has been significantly reduced. Apart
from anecdotal evidence obtained by the CRP through on-site interviews, no
reliable data are available to confirm this claim, but it is probable that wastewater
discharged into the sea at a temperature level significantly above the 3°C
permitted under the PPAH is a major contributor to the reduction in fish harvest.

(ii)

Inaccessibility of fishing grounds. Fisherfolk contend that the open discharge
canal has cut off their access to some fishing grounds. While CGPL has
constructed a paved route from villages to fishing grounds, the travel distance

The Environment Policy (2002) para. 61 and OM Section F1/OP para, 4 stipulates that an “important
consideration in preparing the environmental assessment includes examining alternatives.” Moreover,
PPAH indicates, “consideration of the recirculating cooling systems where thermal discharge to water
bodies may be of concern” as an emission control practice that will lead to compliance with the World
Bank’s Guidelines for New Power Plants.
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has increased by about 4 km, adding significantly to travel expenses and travel
time.

C.

(iii)

Health effects of power plant emissions. There is visible evidence of fugitive
coal-dust emissions in Tundawanda village, situated adjacent to the CGPL plant.
Houses, trees, and terraces are noticeably polluted. The complainants assert that
fugitive coal-dust emissions and fly-ash emissions from the stacks of the power
plant create breathing problems and increase respiratory diseases among
children. Aggregate health data available so far do not show increases in
respiratory diseases. But given the degree of air pollution in the area, health
impact is likely. As the CGPL plant has been in operation for less than 2 years,
any health effects are likely to show up in the future. Systematic and
area-specific health monitoring would be needed to demonstrate this impact. This
is presently not being done. CGPL management recognizes the adverse impact
of fugitive coal-dust emissions from the coal conveying system, which passes
through Tundawanda, and it plans to mitigate this impact by installing a totally
enclosed conveying system. Whether or not the planned mitigation measures will
adequately reduce the coal-dust pollution requires further investigation.

(iv)

Declining yields of horticultural crops. The complainants maintain that the
operation of the power plant and the resulting increase in heat and air pollution
have led to a significant decline in horticulture yields. Since the CGPL plant has
been operating for less than 2 years, data about this impact are not yet available.
Further investigations are needed to assess whether plant operations indeed
have an impact on agricultural yields, but a causal relationship between plant
emissions and reductions in yields is possible.

Were the Complainants Directly, Materially, and Adversely Affected by the
Project?

14.
The complaint was filed jointly by three complainants. They did not state that they were
acting as authorized representatives. The eligibility mission verified the identity of all three. The
ADB Management, in its response, questioned the fact whether all three complainants were
directly, materially, and adversely affected by the project.
(i)

Mr. Jadeja is a farmer living in Navinal village, 7 km from the CGPL plant. He
said that he owns 10 hectares of irrigated land and declares that pollution and
heat resulting from plant operation has decreased agricultural yields on his farm.
He says that the operation of the plant has accelerated groundwater depletion
and increased salinity. Mr. Jadeja expects yields to decrease further. He said that
the economic prospects of his family have been adversely affected by the
significant fall in yields and there are some parts of his land where he has been
forced to stop farming. He adds that pollution has caused respiratory diseases in
his family. As there is evidence that noncompliance with ADB’s environment
safeguard policies may have led to fly-ash pollution and thus affected farm yields,
the CRP concludes that Mr. Jajeda, more likely than not, was directly, materially,
and adversely affected by the project.

(ii)

Mr. Kara, a fish trader, also states that he owns three fishing boats. He resides at
a significant distance (40 km) from the plant, in Bhadreshwar village. But he has
close business ties to Tragadi bander, which is very near the CGPL plant. He

7
buys significant quantities of fish from the bander and travels there several times
a week. He says that the quantity of fish he can buy from the fishing community
has been reduced and that he now spends more time and money traveling to the
fishing bander as the access road to the bander is 3.5 km longer each way. The
CRP therefore concludes that Mr. Kara, more likely than not, was directly,
materially, and adversely affected by the project.
(iii)

The third complainant, Mr. Patel, also resides in Bhadreshwar village, about
40 km from the plant site. He is the general secretary of MASS, a trade union for
fishermen, but is neither a fisherman nor a fish trader. As he lives and works at a
significant distance from the CGPL site, health impact is not likely. During the
meeting with the eligibility mission, Mr. Patel argued that, because of his position
in the trade union, all “harm done to fishermen in the Kutch area is my harm.” But
Mr. Patel filed the claim in an individual and not in a representative capacity. The
CRP concludes that Mr. Patel, in his personal capacity, was not directly,
materially, and adversely affected by the project.
Correspondence and previous interactions with ADB show that Mr. Patel has
acted substantively on behalf of fisherfolk active in the Kutch area, which
includes the fishing grounds right beside the CGPL plant. His filing of the
complaint in an individual capacity appears to have been an administrative
oversight. As Mr. Patel clearly intended to present the complaint as a
representative of fish workers directly affected by the CGPL plant, the CRP
intends to reconsider Mr. Patel’s complaint if he duly submits appropriate
evidence that he is an authorized representative of such persons, provided that
he submits the required authorizations from project-affected people on or before
the date when the CRP presents the terms of reference for the compliance
review to the BCRC for approval. The authorizations must comply with
requirements laid out in paras. 138 and 151 (ii) of the Accountability Mechanism
Policy (2012).

D.

Exclusions

15.
Exclusion provisions listed in para. 142 of the Accountability Mechanism Policy (2012)
do not apply to this complaint. The ADB Management response argues that the complainants
have made insufficient good-faith efforts to address all concerns raised in the complaint, and
that the complaint should thus be excluded according to para. 142(ii) of the Accountability
Mechanism Policy (2012). However, the issues not raised with ADB constitute only a small
subset of the overall complaint. After examining the correspondence and the ensuing
discussions between the complainants and the ADB Management, the CRP concludes that
adequate good-faith efforts have been made to seek resolution of the core issues of the
complaint.
VI.

CONCLUSION

16.
The CRP finds prima facie evidence of noncompliance with ADB policies and
procedures and prima facie evidence that this noncompliance with ADB policies has led to harm
or is likely to lead to future harm. Given the evidence of noncompliance discussed in section
V(A) above, the CRP concludes that the noncompliance is serious enough to warrant a full
compliance review.
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17.
The CRP finds that two of the three complainants have presented adequate evidence to
be considered directly, materially, and adversely affected by the project. The third complainant,
Mr. Patel, claims that he is acting substantively in a representative capacity, but has not
provided authorization for the representation of project-affected people, as is required in
paras. 138 and 151(ii) of the Accountability Mechanism Policy (2012). The CRP does not
consider Mr. Patel directly, materially, and adversely affected in an individual capacity.
VII.

RECOMMENDATION

18.
The CRP recommends that the Board authorize a compliance review of the project in
accordance with the Accountability Mechanism Policy (2012).
/S/Lalanath de Silva
Part-time Member Compliance Review Panel
/S/Arntraud Hartmann
Part-time Member, Compliance Review Panel
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